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This decision has been delegated to a three-nenmber
panel . Labor Code Section 1146.

Arepresentation el ection was held at Sahara Packi ng

Gonpany on February 6, 1976, wth the followng results:

Teansters . . . . . . . . . . ... . 36
WPW. . . e e e 32
C(hallenged Ballots . . . . .. ... ... ..... 10
WidBllots . . ... ... ... .. ... .. 1

Because the challenges are sufficient in numoer to affect
the results of the election, this matter cones before the Board
pursuant to a regional office investigation and recommendati on
relating to the challenged ballots. 8 Cal. Adm n. Code Section 20365
(e) (1975); re-enacted as Section 20365(a) (1976).

Upon a review of the findings set forth in the report, we
adopt the regional director's recommendation that eight of the
chal | enges be sustained. The remaining two challenges therefore

woul d not be outcone determ native and need not be resol ved.



The eight votes in dispute were cast by personsy who were
chal | enged by the UFWon the grounds they were not agricultura
enpl oyees. Labor Code Section 1140.4 (b) ; 8 Cal. Admn. Code Section
20350( b) (4) (1975); re-enacted as Section 20355 (a) (7) (1976)
Thei r nanes appeared on a suppl enental eligibility roster submtted to
the Board by a Sahara representative who, prior to the election,
stated that, "The following is a conplete list of all drivers,
stitchers, and folders fromny payrol|l week ending January 25,
1976." According to the regional director, it was later clarified
that the eight enployees were paid by Frontier Marketing Cooperative
which, at the time of the election and for seven months during 1975,
provided Sahara with the foll ow ng personnel and equi pnent services:
box fol ders and stitchers who perfornmed their tasks while on truck
beds in Sahara's lettuce fields; manpower and

equi pnent to transport harvested comodities from Sahara's

growing fields to the coolers.?

The regional director concluded first that the eight
chal  enged bal l ots were cast by agricultural enployees, and, secondly
that Frontier, not Sahara, was their enployer. According to the
report, the eight enployees would not be included within a unit of
Sahara enpl oyees. Frontier operated as an independent contractor
with exclusive control over the eight enpl oyees and

f ldy1hree drivers, two driver-stitchers, one stitcher and one
ol der.

ZThe el ection was ordered in accordance with the unit

description offered by the petitioner and which called for a

barPalnlng unit consisting of all enployees of the enployer

exc udlng off-the-farn1Pack|n shed and vacuum cool er plants
y

covered Local 78-B of the | gamat ed Meat Cutters Union
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it utilized its own or |eased trucks and equipment. It was al so
noted that Frontier contracted for |ike services with other
| nperial Valley growers.

The UFWexcepted to both findings. As to the first, the
union argued that this Board should await clarification of the
status of enployees in these and simlar categories by the Nationa
Labor Relations Board. W agree. See, Interharvest, Inc., 1 ALRB
No. 2 (1975). As to the issue of whether Frontier Marketing

Cooperative is the enployer, it is the union's position that the

regional director's finding was premsed on an insufficient
I nvestigation. However, the UFWfailed to submt any facts or
evi dence which woul d dispel the director's findings. W therefore
uphol d the regional director's conclusion that the eight ballots
cast by Frontier enployees be sustained. The tally of ballots as
reported is final

Both unions filed post-election objections petitions
which are still outstanding.
Dated: My 10, 1977

Ri chard Johnsen, Jr., Menber
Robert B. Hutchinson, Menber

Ronal d L. Ruiz, Menber
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